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(The Atlantic, October 20, 2015, with certain modifications)
After 10 Years, Google Books Is Legal
By Robinson Meyer

On Friday, a federal circuit court made clear that Google Books is legal. A
three-judge panel on the Second Circuit ruled for the software giant against the
Authors Guild, a professional group of published writers which had alleged Google’s
scanning of library books and displaying of free “snippets” online violated its
members’ copyright. To some digital-rights followers, the Google Books case had
seemed to drag on forever: The Authors Guild first filed suit 10 years ago. But the
theory behind the eventual ruling was a quarter-century in the making.

In 1990, a district-court judge named Pierre Leval published an article in
Harvard Law Review proposing a new theory of fair use. Fair use—which lets
people use and adapt copyrighted works without getting the explicit permission of
their owner—is a distinctly American concept. Instead of setting out
specific statutory exemptions to copyright, as many other countries do, U.S. law
issues four broad factors which guide whether the permission-less use of a
copyrighted work is fair. This means that fair use can evolve and change over time;
it also means that the only real way to find out if something is “fair use” is to ask a
federal court.

In his article, Judge Leval argued that the degree to which some kind of use
transformed the original work should principally guide fair-use rulings. Fair use
“must employ the quoted matter in a different manner or for a different purpose from
the original,” he wrote:

A quotation of copyrighted material that merely repackages or republishes the

original is unlikely to pass the test; in Justice Story's words, it would merely
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“supersede the objects” of the original. If, on the other hand, the quoted
matter is used as raw material, transformed in the creation of new information,
new aesthetics, new insights and understandings, this is the very type of activity

that the fair use doctrine intends to protect for the enrichment of society.

Transformative uses may include criticizing the quoted work, exposing the
character of the original author, proving a fact, or summarizing an idea argued
in the original in order to defend or rebut it. They also may include parody,

symbolism, aesthetic declarations, and innumerable other uses.

“It’s a famous passage,” says James Grimmelmann, a law professor at the
University of Maryland and the director of that school’s intellectual-property program.
Leval had “written a couple of decisions that dealt with authors whose works engaged
with existing ones and necessarily had to quote a lot. He put together an idea that
wove together some major themes in the cases: Fair use protects people who make

transformative uses of existing works.”

In 2004, Google began scanning books—copyrighted and non-copyrighted
alike—in academic libraries with the plan of making portions of that material
available online for free. Users of Google Books now know how this works: You can
search Google’s scanned-book database for a fact or a quote and see part of the page
that includes that fact or quote. Google Books will then show you a “snippet” of the
book without revealing the rest of the book.

In 2005, the Authors Guild sued Google to halt the plan. The case has bounced
through the courts since. The two parties almost settled in early 2011, when they
proposed creating an online payment system that would have made Google Books
more expansive than ever before—but a judge threw that out, saying it would give
Google a “de facto monopoly.” In November 2013, that same judge, Denny Chin,
issued a district-court ruling that found Google Books to be fair use.

“It advances the progress of the arts and sciences, while maintaining respectful
consideration for the rights of authors and other creative individuals, and without

adversely impacting the rights of copyright holders,” wrote Judge Chin.
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The Authors Guild appealed to the Second Circuit. And there it wound up back
in the lap of a familiar figure—Judge Pierre Leval. Would Leval rule that Google
Books really wasn’t the kind of transformational use he had in mind back in 1990?
No: In fact he ruled the opposite. As Grimmelmann told me, it’s as if Leval is
saying: “This is transformative use. They got it exactly right.”

“For nearly 300 years, since shortly after the birth of copyright in England in
1710, courts have recognized that, in certain circumstances, giving authors absolute
control over all copying from their works would tend in some circumstances to limit,
rather than expand, public knowledge,” writes the judge in his decision. Later he

summarizes:

Google's unauthorized digitizing of copyright-protected works, creation of a
search functionality, and display of snippets from those works are non-infringing
fair uses. The purpose of the copying is highly transformative, the public display
of text is limited, and the revelations do not provide a significant market

substitute for the protected aspects of the originals.

In other words, Google Books is legal. And not only that, but the case is likely
resolved for good. In 2012, a district court ruled that Hathitrust, a university
consortium that used Google Books’s scans to make books accessible to blind
students, was not only a legal form of fair use but also required by the Americans with
Disabilities Act. Experts say that the Supreme Court is unlikely to hear an appeal,
because so many district court judges, and two different federal circuits, have found

themselves so broadly in agreement about the nature of transformative use online.

1. How is “Google Books” consistent with the notions of “fair use” and
“transformative use”? (10%)

2. What are the likely legal consequences of this case (particularly for non-profit

user organizations and librarians in the United State as well as other countries)?
(10%)
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(The Guardian, Thursday 31 May 2012, with certain modifications)
New York Mayor Bloomberg v Big Soda

By Bettina Elias Siegel

New York City Mayor Michael Bloomberg has made headlines by announcing
his administration's plan to ban the sale of sugary drinks offered in containers larger
than 16 ounces. The proposed "large soda" ban would affect food service
establishments like restaurants, movie theaters and street vendors, but would not
affect grocery or convenience stores. (Diet sodas, fruit juices, milk-based drinks and

alcoholic beverages would be exempted.)

As a writer who blogs daily about kids and food, I'm deeply immersed in the
issue of childhood obesity and its related ills. I've reported on children needing
weight-related knee replacements and new research indicating that diabetes, which
is on the rise among teens, may be a much more pernicious illness in pediatric patients
than in adults. I also know that excess sugar consumption harms the health of all
children, even those who are not overweight. [Sugar consumption is also the leading
cause for non-communicable diseases worldwide.] So, you might assume ['d

welcome Bloomberg's large-sized soda ban with great enthusiasm.
Instead, I feel ambivalent about it.

Don't get me wrong: I'm no fan of the soda industry (one that rightly has been
compared to Big Tobacco) and while some commentators are dubious, I accept the
proposition that the consumption of sugary beverages, particularly soda, has been a
major driver of our current obesity and health crisis. I support the idea of a soda tax;
I even approved of a more controversial proposal (also Bloomberg's), which would
have exempted soda purchases from the food stamps program.
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[ stand behind any measures to curb the advertising of soda to children, including
the intrusion of beverage companies into schools through bus advertising, vending
machines and support of athletic programs. I'd even be OK with sticking a warning
label on non-nutritive sugary beverages. In short, I have absolutely no problem with
public policies that encourage health-promoting behavior and disincentives which
lead people to avoid harmful behavior.

But forbidding people outright to buy the size of soda they desire strikes me as
quite paternalistic [emphasis added] and intrusive and — if my Twitter feed is any
gauge of public sentiment — likely to fuel resentment. And while it's true that
Bloomberg's other, similarly coercive health measure — the banning of smoking in
restaurants — was controversial when announced but is now widely accepted, one key
difference is that smoking in restaurants not only adversely affects the smoker, but
also the non-smokers around him. With soda, though, there is no immediate harm to
bystanders that might otherwise justify the proposal in the minds of many New
Yorkers.

There may also be problems implementing the ban. First, one clear flaw is that
at fast food establishments and other venues where free refills are the norm, nothing
in the proposal would prevent customers from bypassing the soda limit by simply
refilling their 16-ounce cup. Similarly, convenience stores like 7-Eleven (which are
currently expanding in New York City) might be exempt from the ban, ironically
preserving the most iconic super-sized sugary drink of them all: the Big Gulp.

Second, there's the possibility that the ban will actually create the perverse
economic result of normal soda drinkers subsidizing the excess soda-drinking of
others in establishments offering free refills. And if determined soda-buyers choose
to buy multiple smaller containers and/or vendors raise soda prices, the plan could
conceivably function as a back-door soda tax — but one that lines the pockets of soda
purveyors, instead of providing revenue to the government (which may use the funds
to defray obesity-related healthcare costs).
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Third, such a banis likely to disproportionately affect poorer New Yorkers.
This might seem like an odd concern from someone who supported the food stamp
soda ban, but I see a categorical difference between the use of government-issued
supplemental food benefits for an entirely non-nutritive beverage, versus spending
one's own money on it. Therefore, (with 81g of sugar) would be banned, but the
much pricier 24-ounce Starbucks White Chocolate Mocha Frappucino (with 87g of
sugar) would likely not, due to its milk content.

Finally, while no fault of Bloomberg's, nothing in his proposal gets at one of the
roots of Americans' over-consumption of soda — that is, the wrongheaded agricultural
subsidies that have resulted in a liter bottle of Coke being cheaper than a similar-sized
container of skim milk.

All of this said, though, I do admire Mayor Bloomberg for his dogged,
forward-thinking approaches to improving public health in his city, where, currently,
over half of adults are overweight or obese. Undeterred by the prior defeat of his
proposed soda tax and food stamp/soda ban — and the $70m spent by the soda
lobby around the country since 2009 to defeat such measures — Bloomberg's latest
salvo does show ingenuity and real political courage.

So it may well be that, after a lot of initial grumbling, New Yorkers will
eventually grow accustomed to thinking of a "large soda" as containing 16 ounces,
which, it's worth noting, is still twice as large as the serving size Americans thought
of as "standard" back in the 1950s. Moreover, if the measure proves at all successful
in lowering the city's rates of disease and/or obesity, that data could prove to be a
powerful tool in future battles against Big Soda.
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